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DIGEST

T.hetG&Sral=Accodfiting"Office lacks juridti&6 to decide a
pcrbtest`tby-an ocean freight-carrier agiihst awards of
&dhtra-bts for agriculatral, commodities for'export.
diierib'ution, even4thuiigh theaigen'cyrioliclted quotes from
ocean'carriers under the, commoditycsai'itation~and depended
in part on those quoted ;to require delivery,,of the,:
commodities to a particular United States port which the
ocean-freight carrier does not serve, because the quotes
obtained for ocean freight services under the commodity
solicitation do not result in a contract with the agency.

D0318ION

AmetrtAnedreridnt Lines-6 Ltd. (APL)'protests-rthe e
disgtli fieation ofIts %uotes for ocean freighit iervice.
submitted under invitation for bids -(IFB) No. 114, issued by
the Department of Agriculture, Commodity Credit Corporation
(CCC), for the acquisition of agricultural commodities for
export distribution by third party organizations.

We dismiss the protest.

CCC2issuedtIFB No, 114 for thehprocurementofvarious
dgricuilThura commodit.ies fin-connetibntith Ti±'fe II of the
AgribulEtiral Tride' Developme6n't; and Assistanrce4Kctt;of 1954
(Titlet.II), 7 U.S0. § 1721 et',sec. Supp. V 1993),. Title
II of the Act authorizes the United States to donate
agricultural commodities abroad to relieve famihe or other
urgent or extraordinary conditions, to combat malnutrition,
andt to promote economic and community development. 7 U.S.C.
5 1721. The Agency for International Development (AID)



administers the donation and use of Title II commodities,
Id.AEjec, Or-er No, 12,752, 56 Fed, Reg. 8,255 (1991). AID
donates- commodities through agreements reached with a
"cooperating sponsor," which may be a foreign government; a
private non-profit orkanization; a private cooperative; or
an intergovernmeiItal organization, such as the World Food
Program. 7 U.SIC, § 1722; 22 C.F,R, § 211.2(d) (1994), CCC
is responsible for acquiring the commodities to be donated,
7 US.C. §5 1726a(d), 1736(a),

CCC has established a regulatory framework'for procuring
Title-II commodities. Upon receiving-aprtocurement request
frtm=AID, CCC issues an IFB for the 'prchase <of the
specified-codimodities, 7 CFR, § 1496,4 (1994). By
regulation, the low bid for a quantity 'of Title II--
commoddities is the one that will result in "the lowest
landed cost," Lmeaning the combined cost of purchasing and
transporting the goods to their ovetseas 'port of'ditcharge,
7 C;FR, §5 1496.3(f), 1496.5(a). Thus,<CCC develops a body
of ocean freight information-for each commodity 'orbcurement,
7 C.F.R. §-1496.5(b),1 and uses the rate of a specific
ocean carrier in selecting a commodities contractor, known
as "'the guideline rate," thereby determining the port of
origin to which the commodities contractor must deliver the
commodities, See 7 C.F.R, § 1496.1.

in 'Ds'eletti'rg1theh.cguidelinecrateafor1-a com'aiimii sies award, CCC
mu9s'rdfe'rence theCargo *referince&Abt-oft 1954 and the
impuementing4regulations issued £he-Mititi HA
Abrimiistration_'i(MarAd), which admpn to A nmodiC'
'under the TitleII Program., 46 u.8SC; App.- §1241f(b)±
(19e8) -In general, these 1Taw's -rdqui-r thtat i ffted States
o(fhS)-flag commtecial vesseis-ttrainsport -at- iest 75spercent
ofr the gross tronnige of the Title-II CTModities, tothe
extent such vessels-are availiab'le:at fair andtedisonable
rates. -46 i.S.C. App. §§ 1241(b) (1); 1241f a)(1) .
Accordingly, CCC'uses U.S.-flag:ihip rates in computingithe
lowest landed cost for that portion of commodities necessary
to satisfy the cargo preference laws. 7 C.F.R. 5 1496,5(a).

Once the commodities arrive at the U.S. port designated by
CCC, title passes to the cooperating sponsor, which accepts
all subsequent expenses and responsibilities associated with

.~~~~~~~~~~~~~~~~~A -S .

-cc, obtas this information before bid opehing by
consultin&Ta variety of--sources, e~c., by obtaining-separate
ocean transportation quptes in response to the solicitation
for commodities, by contacting the ocean freight carriers
directly, or by reviewing published ocean tariffs, trade
journals, and port and steamship publications. See 7 C.F.R.
5 1496.5(b).
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their transportation, unless waived by AID, 22 C,F,R,
5-211,4(b)(1) (i), (b) (2), (b) (3), (c)(3), Cooperating
sponsors must "make the necessary arrangements to accept
commodities at the points of availability designated by
CCC," 22 C,FR, § 211.4(b)(2), Also, cooperating sponsors
must initiate shipping requests for the exportation of the
commodities, subject to AID's approval, 22 C,FR.
5 211,4(e)(2), Ocean transportation services are booked by
a booking agent representing the cooperating sponsor, who
must send CCC applicable bills of lading designating, among
other things, the ocean freight carrier, at the time the
commodities are exported, id.

The IFB in this case "invite(d) offers , ,-to sell to CCC
the approximate quantities of _. , products for useQn
export programs," including, among other thihgs, bulur
wheat and corn-soy blend, in approximate quantit'ieskof
metric tons, Bidders could sutmit prices for any ot the
commodities on the bid schedule, and were to-identify one or
more U.S. ports where it would deliver the co-mmodities.
Under the IFB, CCC reserved the right to.rejedt9ra btd that
only offered delivery to ports on a single coastal'range
(East Coast, West Coast, or Gulf Coast ports), 7thereby
encouraging alternate delivery-terms,- CCC cdnsidered each
bid For-commodities, in connection with the ocean..
transportation information it gathered, to deterine which
combihation of goods and ocean transportatido serivices would
result in the "lowest landed cost." Based upon this
combination, CCC awarded contracts for commodities, each to
be delivered to a designated U.S. port. See 7 C.F.R.
§5 1496.1; 1496.5(a).

ThesI!F here also invited ocean 'fie m t carr3i.e to provide
ratieTnformition for the transo6itation of spejcified food
piioducts from U.S 'ports to various foreign ports of
discharge. CCC requested such rate information-by
October 31, 1994, one week in advance of the November 7 bId
opening. CCC described the practice it follows in a trade
notice issued to ocean freight carriers, issued June 2,
1994:

"The use of a specific freight rate in determining
commodity vendor awards does not constitite a
contract with that carrier. However, the ocean
rates uied in the evaluation are given to the
designated booking agent for use in making ocean
transportation bookings."

In practice, after CCC furnishes the "guideli6e" rate to the
boo'ing agent, che booking agent solicits bids from ocean
cazziers serving the designated U.S. port. The booking
agent discloses the guideline rate to the bidders and allows
them an opportunity to submit a lower bid for transporting
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the same commodities from the same port, The booking4 agent
is "instructed" by CCC to select an ocean carrier whose
rates are equal to or lower than the guideline rate and
whose carriage will qualify for a US, cargo preference, if
CCC has so allocated the cargo in its award determination,'

In response to the IFB request, APL .suibmitted shipping rates
toqtran~sort a portion of thb comm6dities to be procured,
bulgur wheat and corn-soy ble-nd,-jfrom ports -in the West
Coast to .ports in India, Wa66rman Steamship Corp. submitted
shipping -rates to tran'sport.'cheseaame- commodities from the
West Coast to-India (like APL), and from the Gulf Coast to
India. Y.To achieve cargo preference goals, CCC allocated the
bulguri!fleatiand corn-soy blend fdr U.S,-flag ship
exportation and used U.S,-flagfshipl-riteiiAn its lowest
landed 6dit a4aiysis, CCC ultimately awarded contracts for
these commodities based upon Waterman's Gulf Cdist rates,
While APL's West Coast rates iapparently wobfd hive yielded a
lowIer lnded cost for these commodities thadn atermanGu
Coastr..rates, CCC determined that APL's WestCCoast service
did'naot qualify as U,S.-fla'g ship service because of .
Waterman's offered West Coast service, based-upon a MarAd
prioritization rule, 3 Accordingly, CCC procured the bulgur
wheat and corn-soy blend for delivery to designated Gulf
Coast ports, which APL does not service. This protest
followed.

'ADD reguliations'kprovide that the United States'-ill only
finance oceZin transportation up to rates used in-the lowest
landed cost analysis. Se 22 C.F.R. S 211.4(c)(2).

'Spedfiticaiiy, APL' s West Coastr cd'rier.'sewktice t itX'i
from a2US.;-faigship-to a forei'gn'#fl'fagtreflay4ship-for-ithe
final-4ejqment of the voyage. MarAdihas'-a'previuslyy irulid
tff'th tis tjjofysperviceyill qualf'fy ast.U .Saflagqiip
service/-as--long as there-jisno carrier that ofErstlA1-1
water,' tuS.r-flag thipo-service. r'Watermane-i ecint-]-initiated
s~uchwtitjwietergU'S-'flag ship~stvice"'Th thiTWjdt2-coaat,
anid'CCC-thiere'upon-'disqualified'APLX-ais a;LU.S.--fl'al 2ship.
ca'irfrthese-rue-iSvuanqt' toet 

cot) 'o pti.ons;We note; that'adiste exists EaeindCCC
Mard-A arding.thiWo the -prioitizaoon
t-UieaS~dt4fhfAt W~i±Jrman requested~an adnihistratve hiaring
bifore4Mar^d to resolve this sispute.i j~ad59.Fid4:Rb
38232- (994). Namely, CCC 'previously bonsideiredfAPLIa
mixed-vessel West Coast service tv; qualify .4s!U-S;-flag
vesiel servicep until Waterman arLdos its tWest- Coait route,
which.APL asserts is a "sham" r., cimse its West Coast
service to be disqualified. MiitAd Apparently found that
APL's West Coast service should not be considered U.S.-flag
service by virtue of Waterman's all-water, U.S.-flag ship
service from the Gulf Coast.
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APL basically-protests chat CCC improperly found Waterman :o
be a responsible carrier for the West Coast service for
purposes of evaluating the ocean carrier quotes under the
IFB, and that CCC should "award contracts for carriage of
the challenged shipments to APL,."4

CCC and Waterman argue that our Office lacks jurisdiction to
decide this protest because the IFB does not contemplate the
award of transportation contracts, only commodities
contracts, and that other parties, not CCC, contract for
ocean transportation services under the Title II program,

APL resi-pnds that CCC will award both commodities Hand
transportation contrasts under the IFB,-linrthisi6aseinoting
that the IFB, on its face, is dirtectid-b5th to4ommodity
suppliers and ocean carriers, The'protester further notes
that-CCC's "loweit landed cost" evaluation results -in the
designiation of a port of origin, which 'essentially'7defines
the field of competitors for the eventual transportation
contract, 'The protester claims, "on informationiaind
belief4 th CCC will subsequently conduct. a second round
of biddi g~'among this field'of aompetltors--through a -
booking agent retained by CCC--and-will make award to ihe
low, responsible bidder. APL's arguments are predicated on
a misunderstanding of the IFB and applicable regulations.

The IFS doesinot provide- for the ia'rd 'of transport tion
co~racts by CCC -The-notice-to o'cean=--freightuartieri
coftainhd inthe IFBSdoes notl~provide for -awifdc-tobEhose
compianies; state anty-evaluatton criteria;7r'Aquest biddeiri',
4i'ttifidatioisF rie-presentatinr-sr-tor warranties; or establish
anyterrms asth~ebisis for a resultiing' cotract. Re'Tonably
construed, the-fFB do'esnot suggest that it will result in a
transportation5contrabt with CCC or any other government
agency, but-simply requests rate and related information
from ocean jfreight carriers that CCC will use to select a
commodity bidder and to designate a U.S. port for delivery
of those commodities.

This interpretation of the IFBr as-entirely'cons tnt At-
the regulatory framework in whichCCC operates Cnder the
Title II program. The regulations 'only authorii-.CCC to
isiue solicitations for the procurement of commodities and
do not provide for the procurement of ocean transportation
for the commodities. 7 C.F.R. § 1496.4. Under the
regulations, CCC, in evaluating bids for these commodities,
is to be cognizant that the commodities will be exported

4APL argues, for example, that Waterman's West Coast service
was not "available at fair and reasonable rates," and should
not have operated to disqualify APL's West Coast service.
jGe 46 U.S.C. App. 5 1241(b)(1).
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thAt:the cargo preference laws will'apply to these exports,
andthat the.United States may reimburse the cooperating
sponsor's ocan'-transportation expenses. All these
conasiderations are encompassed by the "lQwest landed cost"
evalhati'on scheme for awarding commodities contracts. This
evaluation does not result-in the award'of a transportation
contract by CCC to the "guideliine" carrier whose rate
information is used to determine the lowest landed cost of 4
commodity; rather, the quotes obtained from ocean carriers
in response to this IFB influenced the selection of a port
for the delivery of the commodities, which is served by the
"guideline" and possibly other carriers,

While t~ihe protester correchtly bbsetviTit the deInation
fat't-Sprticular port necessarily restricts the field of
competitorstfor transpot ationservices, this fact-.-does not
c&ifer. btd .p-t .rotsditju'd n on our Office in this case
uness CChavids the 'tr-an sport'ation: cdotract. Cdmbira
KiVr-McGe&iChemical Coro --Rechn,--252979.2r- Aug. 25,
1993, 93-2 CPD ¶ 120, with-BHumco24:Inc /B'-244633, Nov. 6,
1991, 91-2 CPD 91 431, recon., denied, B-2446332, Apr, 2,
1992, 92-1 CPD % 339, In this regard, the Comp'etition in
Cont6racting'Act of 1984 limits the jurisdiction -of our
Office to protests of federal agency procurement's,.and
defines a "protest," in pertinent part, as a written
objection to the proposed or actual award of a contract for
property or services by the federal agency. 31 U.S.C.
§ 3551 (1988).

The $ptbtesteVcontends that CCC is eisntially designating
tie_--awEafr~decau'sie§cccselects the bhd6ingf agent.to conduct a
s~eco'rd.d -.bi~o fddiiig on CCC's wgota;ibTfaaward,n~~~~w___~ -'n r' ;W =. .1 : ..._._ -#~o ftransport'ation contrict-to the loi4 ponsibl.S'dder .which
serves the designatedipd6t. These content'iorfashive no basis
in-facttor law. 'Onrci the' commodit-iesi-arriveetatAtthe U.S.
port'-disigndted by CCC`an~d the o6etirilts
possession,-titletpasses to the' cooperating sosiir.
22. cp R. S'2-14,211.4 (b) The periatng-sp~o-nhaor, not
CCC¢-rnustT'"makEthe-rnecessary arrangements tosacceptQ
commoirfi' es-.¢ 2 C F.R. §-~2 11.4 4 () ~(2),. 1infthsiNrP4 2'd7
appficable regulations £p6rovdethat the cooperating-sponsor,
n6t!CCC, initlates all iipping-requests, awd Kan eiocean -
caFr~brieis procuuredsb^-a~booking-agese ntteng-te
coop-ating kspontsr.' T R.--S 211-`4`(6)a2) i -
regdl-fi ons do-nSt provide that CCC iill.N.chontracUftorc.'ocean
cairriage of'thecommoditiens, 'nofdo'.he regulation&vsuggost
tait CCC will-cdntract fortII-te-servies`6f "thejb~bki~ng.,
agent rep~resenting the cooperating sponior'."' Although CCC
reports that it will instruct the cooperatring'sponsors and
their booking agents to contract from an eligible U.S.-flag
vessel at a rate equal to or better than the rate used in
the lowest landed cost evaluation, and applicable
regulations provide that the booking agent is to apprise CCC
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of whichh 'ocean carrier will carry the commodities, the
regutatons simply do not provided for CCC to contract with
or reject this carrier. Thus, th6re is no basis to consider
APLis aegument 'that the bdokinIg-I-ag-ets are essentially
government prime contractots who' award transportation
subcontracts "by or for" CCC, alas 4 C.F,R. 5 21,3(m) (10);
St .Marv's HOSn, and Hedic!l Center of San Francisco. CA,
70 Comp. Gen, 579 (1991), 91-1 CPD 1 597.

InJ4m -because CCC does-not contract for;`cean
transportation services under~the IFB in.this caie, we have
nrtbasis-, to consider APLti CproCaesunderrour bid protest
jurisdiction, Ru diBL=tihSn ,-B-249131,2, Nov. 16,
1992, 92-2 CPD 1 348, reconi denied, B-249131.3, Feb. 2,
1993, 93-1 CPD 1 91 (where ar. agency obtains competitive
offers, there is lo bid protest jurisdiction if the offers
do not lead to a contract with the agency).

The protest in dismissed.

ames A. Spangenberg
Assistant General Counsel
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